                       
                                                                                           “Annex E”

                                              ( SRC Rule 49.1-2) 

I.
Minimum requirements for Subordination Agreements:


A.
Subject to SRC Rule 49.1-2, subordination agreement shall mean a written agreement between the Broker Dealer and the lender, which has a minimum term of one year, except for temporary subordination agreements provided for in paragraph II (E) of this Annex E, and is a valid and binding obligation enforceable in accordance with its terms (subject as to enforcement to applicable bankruptcy; insolvency, reorganization, moratorium and other similar laws) against the Broker Dealer and the lender and their respective heirs, executors, administrators, successors and assigns.

B.
All subordination agreements shall be for a specific peso amount which shall not be reduced for the duration of the agreement except by installments as specifically provided for therein and except as otherwise provided in this rule.

C.
The subordination agreement shall effectively subordinate any right of the lender to receive any payment with respect thereto, together with accrued interest or compensation, to the prior payment or provision for payment in full of all claims of all present and future creditors of the Broker Dealer arising out of any matter occurring prior to the date on which the related Payment Obligation matures consistent with the provisions of SRC Rule 49.1-1 and this rule, except for claims which are the subject of subordination agreements which rank on the same priority as or junior to the claim of the lender under such subordination agreements.

D.
The subordinated loan agreement shall provide that the cash proceeds thereof shall be used and dealt with by the Broker Dealer as part of its capital and shall be subject to the risks of the business.

E.
The subordination agreement shall provide that the Broker Dealer shall have the right to:

(1)
Deposit any cash proceeds of a subordinated loan agreement and any cash pledged as collateral to secure a secured demand note in an account or accounts in its own name in any bank;

(2)
Pledge and repledge any or all of the securities pledged as collateral to secure a secured demand note, without notice, separately or in common with other securities or property for the purpose of securing any indebtedness of the Broker Dealer; and 

(3)
Lend to itself or others any or all of the securities and cash pledged as collateral to secure a secured demand note.

F.
Only cash and securities which are fully paid for, which have a ready market, and which may be publicly offered or sold without registration, and the offer, sale and transfer of which are not otherwise restricted, may be pledged as collateral to secure a secured demand note.  The secured demand note agreement shall provide that if at any time the sum of the amount of any cash, plus the collateral value of any securities, then pledged as collateral to secure the secured demand note is less than the unpaid principal amount of the secured demand note, the Broker Dealer shall immediately transmit written notice to that effect to the lender and the SRO which has primary oversight responsibility over a Broker Dealer, or the  Commission in the case of a non-member or non-participant in an SRO.  The secured demand note agreement shall also require that after such transmittal:

(1)
The lender, prior to noon of the business day following the transmittal of such notice, may pledge as collateral additional cash or securities sufficient, after giving effect to such pledge, to bring the sum of the amount of any cash plus the collateral value of any securities, then pledged as collateral to secure the secured demand note, up to an amount not less than the unpaid principal amount of the secured demand note; and

(2)
Unless additional cash or securities are pledged by the lender as provided for in Annex E, I.F (1) of SRC Rule 49.1-2, the Broker Dealer at noon on the business day following the transmittal of notice to the lender must sell, for the account of the lender, such of the securities then pledged as collateral to secure the secured demand note and apply so much of the net proceeds thereof, together with such of the cash then pledged as collateral to secure the secured demand note as may be necessary to eliminate the unpaid principal amount of the secured demand note; provided, however, that the unpaid principal amount of the secured demand note need not be reduced below the sum of the amount of any remaining cash, plus the collateral value of the remaining securities, then pledged as collateral to secure the secured demand note.  The Broker Dealer may not purchase for its own account any securities subject to such a sale.

(3)
The secured demand note agreement also may provide that, in lieu of the procedures specified in the provisions required by Annex E, I.F (2) of SRC Rule 49.1-2, the lender with the prior written consent of the Broker Dealer and an Exchange, in the case of a member or participant in  that SRO or the Commission, in the case of a non-member or non-participant, may reduce the unpaid principal amount of the secured demand note.  After giving effect to such reduction, the aggregate indebtedness of the Broker Dealer may not exceed 1500 percent of its net capital and its net capital may not be less than 120 percent of the minimum peso amount required by paragraph 6 (b) of SRC Rule 49.1-1.  No single secured demand note shall be permitted to be reduced by more than fifteen percent (15%) of its original principal amount and after such reduction no excess collateral may be withdrawn.

(G)
A Broker Dealer at its option but not at the option of the lender may, if the subordination agreement so provides, make a payment of all or any portion of the payment obligation thereunder prior to the scheduled maturity date of such Payment Obligation (hereinafter referred to as a “Prepayment”), but in no event may any Prepayment be made before the expiration of one year from the date such subordination agreement became effective.  This restriction shall not apply to temporary subordination agreements that comply with the provisions of II.E of Annex E of SRC Rule 49.1-2.  No Prepayment shall be made, if, after giving effect thereto (and to all Payments of Payment Obligations under any other subordinated agreements then outstanding, the maturity or accelerated maturities of which are scheduled to fall due either within six months after the date such Prepayment is to occur or on or prior to the date on which the Payment Obligation in respect of such Prepayment is scheduled to mature, whichever date is earlier) without reference to any projected profit or loss of the Broker Dealer, either aggregate indebtedness of the Broker Dealer would exceed 1500 percent of its net capital or its net capital would be less than 120 percent of the minimum peso amount required by paragraph 5 (a) of SRC Rule 49.1-1.  Notwithstanding the above, no Prepayment shall occur without the prior written approval of an SRO, in the case of a member or participant of that SRO or the Commission in the case of a non-member or non-participant.
(H)
(1)
The Payment Obligation of the Broker Dealer in respect of any subordination agreement shall be suspended and shall not mature if, after giving effect to payment of such Payment Obligation (and to all Payments of Payment Obligations of such Broker Dealer under any other subordination agreement(s) then outstanding that are scheduled to mature on or before such Payment Obligation) either (i) the aggregate indebtedness of the Broker Dealer would exceed 1700 percent of its net capital, or (ii) its net capital would be less than 120 percent of the minimum peso amount required by paragraph 6 of SRC Rule 49.1-1.  The subordination agreement may provide that if the Payment Obligation of the Broker Dealer thereunder does not mature and is suspended as a result of the requirement of this paragraph for a period of six months, the Broker Dealer shall thereupon commence the rapid and orderly liquidation of its business, but the right of the lender to receive Payment, together with accrued interest or compensation, shall remain subordinate as required by the provisions of SRC Rule 49.1-1  and this rule.

(2)
The date on which the liquidation commences shall be the maturity date for each subordination agreement of the Broker Dealer then outstanding, but the rights of the respective lenders to receive Payment, together with accrued interest or compensation, shall remain subordinate as required by the provisions of SRC Rule 49.1-1and this rule.

(I)
(1)
Subject to the provisions of paragraph I.H (1) of this Annex, a subordination agreement may provide that the lender may, upon prior written notice to the Broker Dealer and an SRO, in the case of a member or participant in that SRO or the Commission in the case of a non-member or non-participant, given not earlier than six (6) months after the effective date of such subordination agreement, accelerate the date on which the Payment Obligation of the Broker Dealer, together with accrued interest or compensation, is scheduled to mature to a date not earlier than six (6) months after the giving of such notice, but the right of the lender to receive payment, together with accrued interest or compensation, shall remain subordinate as required by the provisions of SRC Rule 49.1-1 and this Rule.

(2)
Notwithstanding the provisions of paragraph I, H (2) of this Annex, the Payment Obligation of the Broker Dealer with respect to a subordination agreement, together with accrued interest and compensation, shall mature in the event of any receivership, insolvency, liquidation, bankruptcy, assignment for the benefit of creditors, reorganization whether or not pursuant to the bankruptcy laws, or any other marshaling of the assets and liabilities of the Broker Dealer but the right of the lender to receive payment, together with accrued interest or compensation, shall remain subordinate as required by the provision of SRC Rule 49.1-1 and this Rule.

 (J)
(1)  
A subordination agreement may provide that the lender may, upon prior written notice to the Broker Dealer and an SRO, in the case of a member or participant of that SRO or the Commission in the case of a non-member or non-participant, of the occurrence of any Event of Acceleration (as hereinafter defined) given no sooner than six months after the effective date of such subordination agreement, accelerate the date on which the Payment Obligation of the Broker Dealer, together with accrued interest or compensation, is scheduled to mature, to the last business day of a calendar month which is not less than six (6) months after notice of acceleration is received by the Broker Dealer and an SRO in the case of a member or participant in that SRO or the Commission in the case of a non-member or non-participant.  Any subordination agreement containing such Events of Acceleration may also provide, that if upon such accelerated maturity date the Payment Obligation of the Broker Dealer is suspended as required by paragraph I.H (1) of this Annex and liquidation of the Broker Dealer has not commenced on or prior to such accelerated maturity date, then notwithstanding paragraph I.H (1) of this Annex the Payment Obligation of the Broker Dealer with respect to such subordination agreement shall mature on the day immediately following such accelerated maturity date and in any such event the Payment Obligation of the Broker Dealer with respect to all other subordination agreements then outstanding shall also mature at the same time but the rights of the respective lenders to receive payment, together with accrued interest or compensation, shall remain subordinate as required by the provisions of this rule.  Events of Acceleration which may be included in a subordination agreement complying with this paragraph I, J (1) of this Annex shall be limited to:

(a)
failure to pay interest or any installment of principal on a subordination agreement as scheduled;

(b)
failure to pay when due other money obligations of a specified material amount;

(c)
discovery that any material, specified representation or warranty of the Broker Dealer which is included in the subordination agreement and on which the subordination agreement was based or continued was inaccurate in a material respect at the time made;

(d)
any continued failure to perform agreed covenants included in the subordination agreement relating to the conduct of the business of the Broker Dealer or relating to the maintenance and reporting of its financial position; and

(2)
Notwithstanding the provisions of I.H (1) of this Annex, a subordination agreement may provide that, if liquidation of the business of the Broker Dealer has not already commenced, the Payment Obligation of the Broker Dealer shall mature, together with accrued interest or compensation, upon the occurrence of an Event of Default (as hereinafter defined).  Such agreement may also provide that, if liquidation of the business of the Broker Dealer has not already commenced, the rapid and orderly liquidation of the business of the Broker Dealer shall then commence upon the happening of an Event of Default.  The date on which such Event of Default occurs shall be the date on which the Payment Obligations of the Broker Dealer with respect to all other subordination agreements then outstanding shall mature but the rights of the respective lenders to receive Payment, together with accrued interest or compensation, shall remain subordinate as required by the provisions of this rule.  Events of Default which may be included in a subordination agreement shall be limited to:

(a)
the aggregate indebtedness of the Broker Dealer exceeding 2000 percent of its net capital throughout a period of 15 consecutive business days, commencing on the day the Broker Dealer first determines and notifies the  SRO, in the case of a member of or participant in that SRO or the Commission, in the case of a non-member or non-participant, or the SRO or the Commission first determines and notifies the Broker Dealer of such fact;

(b)
the Commission shall revoke the registration of the Broker Dealer;

(c)
an SRO, in the case of a member of or participant in SRO, shall suspend (and not reinstate within 10 days) or revoke the Broker Dealer’s status as a member thereof or participant therein;

(d)
any receivership, insolvency, liquidation, bankruptcy, assignment for the benefit of creditors, reorganization whether or not pursuant to bankruptcy laws, or any other marshaling of the assets and liabilities of the Broker Dealer.

A subordination agreement which contains any of the provisions permitted by J (1) of this Annex shall not contain the provision otherwise permitted by paragraph I (1) of this Annex.

II.
MISCELLANEOUS PROVISIONS


(A)
The subordination agreement shall not be subject to cancellation by either party; no Payment shall be made with respect thereto and the agreement shall not be terminated, rescinded or modified by mutual consent or otherwise if the effect thereof would be inconsistent with the requirements of SRC Rule 49.1-1 and this Rule.

(B)
Every Broker Dealer shall immediately notify an SRO, in the case of a member of or participant in that SRO or the Commission, in the case of a non-member or non-participant, if, after giving effect to all payments of Payment Obligations under subordination agreements then outstanding that are then due or mature within the following six (6) months without reference to any projected profit or loss of the Broker Dealer, either the aggregate indebtedness of the Broker Dealer would exceed 1700 percent of its net capital or its net capital would be less than 120 percent of the minimum peso amount required by paragraph 6 of SRC Rule 49.1-1.

(C)
If all the provisions of a satisfactory subordination agreement do not appear in a single instrument, then the debenture or other evidence of indebtedness shall bear on its face an appropriate legend stating that it is issued subject to the provisions of a satisfactory subordination agreement which shall be adequately referred to and incorporated by reference.

(D)
All securities pledged as collateral to secure a secured demand note must be in bearer form, or registered in the name of the Broker Dealer or the name of its nominee or custodian.

(E)
(1)
For the purpose of enabling a Broker Dealer to participate as an underwriter of securities in compliance with the net capital requirements of SRC Rule 49.1-1, a Broker Dealer shall be permitted, on no more than three occasions in any twelve (12) month period, to enter into a subordination agreement on a temporary basis that has a stated term of no more than 45 days from the date such subordination agreement became effective.  This temporary relief shall not apply to a Broker Dealer if, within the preceding thirty (30) calendar days, it has given notice, or if immediately prior to entering into such subordination agreement, either the aggregate indebtedness of the Broker Dealer exceeds 1500 percent of its net capital or its net capital is less than 120 percent of the minimum peso amount required by paragraph 5 (a) of SRC Rule 49.1-1.

(2)
A Broker Dealer shall be permitted to enter into a revolving subordinated loan agreement with a financial institution (which in the ordinary course of its business lends funds to Broker Dealer) which provides for prepayment within less than one year of all or any portion of the Payment Obligation thereunder at the option of the Broker Dealer upon the prior written approval of an SRO, in the case of a member of or participant in that SRO or the Commission, in the case of a non-member or non-participant.  An SRO, in the case of a member or participant in that SRO, or the  Commission, in the case of a non-member or non participant, however, shall not approve any prepayment if:

(a)
After giving effect thereto (and to all payments of Payment Obligations under any other subordinated agreements then outstanding, the maturity or accelerated maturities of which are scheduled to fall due either within six (6) months after the date such prepayment is to occur or on or prior to the date on which the Payment Obligation in respect of such prepayment is scheduled to mature, whichever date is earlier) without reference to any projected profit or loss of the Broker Dealer, either aggregate indebtedness of the Broker Dealer would exceed 1500 percent of its net capital or its net capital would be less than 150 percent of the minimum peso amount required by paragraph 1 (a) of SRC Rule 49.1-1, or 

(b)
Pre-tax losses during the latest three-month period equaled more than 15% of current excess net capital.


Any subordination agreement entered into pursuant to this paragraph II (E)(2) of this Annex  shall be subject to all the other provisions of this rule.

(F)
(1)
Two copies of any proposed subordination agreement (including non-conforming subordination agreements) shall be filed thirty (30) days prior to the  SRO, in the case of a member of or paticipant in that SRO or the Commission, in the case of a non-member.  The Broker Dealer shall also file with an SRO, in the case of a member of or participant in that SRO, or the Commission in the case of a non-member or a non-participant, a statement setting forth the name and address of the lender, the business relationship of the lender to the Broker Dealer, and whether the Broker Dealer carried funds or  securities for the lender at or about the time the proposed agreement was so filed.  All agreements shall be examined by the SRO in the case of a member of or participant in that SRO or the Commission in the case of a non-member or non-participant, prior to their becoming effective.  No proposed agreement shall be a satisfactory subordination agreement for the purposes of this rule unless and until the SRO, in the case of a member of or participant in  that SRO, or the  Commission in the case of a non-member or non-participant, has found the agreement acceptable and such agreement has become effective in the form found acceptable.

(2)
An Exchange shall file with the Commission on a monthly basis reports summarizing for the period, on a firm-by-firm basis, the subordination agreements it has approved for that period.  Such reports should include at the minimum, the amount of the loan and its duration, the name of the lender and the business relationship of the lender to the Broker Dealer.
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